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IN BEHALFE OF PETITIONER:

INSTRUCTIONS:
This is the decision in your case.  All documents have been returned o the office thar originally decided your case, Any
farther inquiry must be made w0 that oflice.

If vou helieve the law was inappropriately applied or the amalysis used in reaching the decision was inconsiseent with the
information provided or with precedent decisions, you may file a motion to reconsider.  Such & motion must stae the
reasons for reconsideration and be supported by any pertinent precedent decisions.  Any motion ro reconsider must be filed
withiz 30 days of the decision that the motion seeks to reconsider, as required under 8 CF.R. § 103.5((DE).

It you have uew or additional information that you wish o have considered, you may file 2 moton to reopen. Buch a motion
must state the new facts o be proved at the reopened proceeding and be supporied by affidaviss or other documentary
evidence. Any motion to reopen must be ftled within 30 days of the dectsion that the motion secks 1 recpen, except that
tatiure 1 file before this period expires may be excused in the discretion of the Service where it s demonstrated that the
delay was reasonable and beyond the control of the applicant or petitioner. Jd,

Any motion must be filed with the office that originally decided your case along with a fee of $110 as recuired under 8

CEFR 81037
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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Vermont Service Center. A subseguent appeal and motion
were ‘dismigged by the Administrative Appeals Office (BAQ}. The
matter 1z now before the ARO on a gecond motion to reopen and
recongider. The motion will be granted. The previous decision of
the AAO will ke affirmed.

The petitioner is an impori/export company that geeks to employ’
the beneficiary temporarily in the United States asg the president
of its new office. The director determined that the petitioner had
not  establighed that the beneficiary would be employed in a
primarily managerial or executive c¢apaclty, or that the United
Statem coperation, within one vyear, would support a managerial or
executive positiocon.

On appeal, counsel argued that the evidence submitted by the
petitioner was not viewed properly by the Service, and that the
beneficiary ig and has always been employed in an
executrive/managerial capacity. The AAO affirmed the director's
determination that the petitioner had not established that the
beneficiary would be employed in a primarily managerial or
executive capacity, or that the U.S. company would support such a
position within one year of coperation. Beyond the decigion of the
director, the AAD determined that the petitioner had not
egtablished that the beneficiary had been employed in a primarily
exacutive or manasgerial capacity abroad.

On the first motion, counsel submitted additional deocumentation to
address the grounds of the director's denial and the findings of
the AAOQ. However, a review of that evidence determined that the
petitioner had submitted no new evidence having a bearing on the
iggues raised in the previocusly issued decisions of the director
and the AROC.

In this second moticn, counsel submits an approval notice showing
that an immigrant visa petition for an alien worker (Form I-140)
filed by the petitiocner was approved in behalf of the beneficiary
in this case on September 4, 2001. That petition was filed
pursuant to section 203 (b) (1) {C) of the Immigration and
Nationality Act requesting that the beneficiary be classified as a
multi-national executive or manager. Coungel argues that the fact
that the Service has already approved the beneficiary's status as
a "multinational executive or mansger® mandates the approval of
thig petition.

Coungel also argues that if the L-1A nonimmigrant visas petition is
not approved and the peneficiary’'s status is not recognized, he
would become an undocumented ("illegal®) alien retroactively as of
the filing date of the I-129 petition and would not be eligible to
have his status adjusted to that of a lawful permanent resident.
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Counsel further states: "the burning cguestion 1is why would the
Service fail to consider the merits of the igsue and, instead,
summarily rejact a claim that is certainly worthy of
congideration, sgpecifically when the claim is a congressionally
encouraged most favored status asg a "multinational
executive/manager? which is already approved for the beneficiary.”

The petitioner objects to the denial of this petition in view of
the approval of the beneficiary's I-140 immigrant visga petition.
Thig Service i1g not required to approve applications or petitions
where eligibility has not been demonstrsted. The AAO 1g not bound
to follow what might be a contradictory decisicon of a service
center. Louisiana Philharmonic Orchestra v INS, 44 F.Supp. 24
800, ‘803 (E.D. La. 2000), aff’d 248 F.3d 1139 (5% Cir. 2001},
cert. denied, 122 S.Ct. 51 (2001). Additionally, the approval of
the I-14C immigrant wvisa petition, in the beneficiarv’'s behalf,
may have baen approved in error.

To establigh L-1 eligibility under section 101{a) (15} (L} of the
Immigration and Nationality Act (the Act), g8 1U.8.C. §
1101 (&) (15) (L), the petitioner wmust demconstrate that the
beneficiary, within three vears preceding the beneficiary's
application for admission Into the United &tates, has Dbeen
emploved abroad in a gualifying managerial or executive capacity,
or in a capacity involving specialized knowledge, for one
continuous year by a qualifying organization.

8 C.F.R. § 214.2(1){1)(ii), in part, states:

Intracompany transgferee wmeans an alien who, within
three vyears ypreceding the time of his or Ther
application for admigsion intoc the United States, has
been employed abroad continuously for one vyear by a
firm or corporation or other legal entity or parent,
branch, affiliate, or subsidiary thereof, and who sgeaks
to enter the United States temporarily in order to
render his or her services to a branch of the same
employer or a parent, affiliate, or subsidiary therecf
in a capacity that is wmanagerial, executive or involves
specialized knowledge. To establish L-1 eligibility
under sgection 101(a) (15) (L) of the Immigration and
Nationality Act (the Act), 8 U.&.C. § 1i01{la) (15) {L).

The isgsue in this proceeding ig whether the petitioner has
eatablisghed that the beneficiary has been and will be emploved in
a primarily managerial or executive capacity as of August 13,
1899, the date the L-1 nonimmigrant visa petition was filed.

Section 101(a)(44) (A) of the Act, 8 U.5.C. § 1101(a) (44) (A),
provides:

The tCerm ‘managerial capacity” means an  assignment
within an organization in which the emplovee primarily-
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i. manages the organization, or a department,
gubdivigion, functicn, or component of -he
organization;

ii. supervises and controls the work of other

gupervigory, professional, or managerial emplovees,
or manages an egsential function within  the
crganizatlon, or a department or subdivision of the
organization;

iii. if ancther employee or other employees are
directly supervised, has the authority to hire and
fire or recommend theose as well as obther personnel
actions {guch as promotion and leave
authorization), or if no other employse is directly
guperviged, functicns at a genior level within the
organizational hierarchy or with respect to the
function managed; and

iv. exercigegs discretion over the day-to-day
operations of the activity or function for which
the emplovee hasg authority. A firgt-line

supervigor 1g not considered to be acting in a
managerial capacity merely by virtus of ths
supervigor's supervigsory dutlies unless the
employees supervised are professional.

Section 101{a) (44) (B) of the Act, 8 U.S.C. § 1101 (a)(44) (B),
provides:

The term "executive capacity” means an agsignment
within an organization in which the employee primarily-

1. directs the management of the organization or a
major component or function of the organization;

ii. establishes the goals and policies ¢©f the
organization, component, or functiocn;:

iii.  exercises wide latitude 1in discreticnary
decision-making; and

iv. receives only general supervigion or direction
from higher level executives, the board of
directors, or stockholders of the organization.

The petitioner described the beneficiary's Jjob duties abroad as
£
follows:

Works asg managing director in charge of the general
management, decision for major projects, investment,
hiring & firing.
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1 been gerving In executive position for
gince February 19%4. He firgt directed the
managerent cof 1 IIIEIGEGgGgGGEGEGEGEGE --nc Xong), a branch
company EHEEEEEEEEE o i parent company. He 1is

specialized in foreign trade busgineas; his
responsibilities include setting up goals and policies
for the company; having extensive dlmcretionary

decision-making authority; and receives only general
direction from Chairman and the Beoard of IR
In addition to responsible for overall policy and
management decision making inllEE ¢ has been
regpongible for overall sales and prometion for the
Company .

The record contains no information concerning the beneficiaryis
gtatf abroad (if any) and outlines hig dutles in general and vague
terms. It is determined that record contains insufficient evidence
to  demongtrate that the beneficiary had been acting 1in  a
managerial or executive capacity abroad. The Service 1s not
compeiled to deem the beneficiary to be a manager or executive
gimply because the beneficiary possesses a managerial or executive
title,

The petition describes the beneficiary'g prospective job duties in
the United States as follows:

Supervises the overall operation of the company by
signing decuments, hiring & firing, policy-making and
promoting business.

The petitioner desgcribes the beneficiary's projected job duties
for the new business in the United States as follows:

Widthman i1g the first foreign subsidiary of Widthman.
Lt. The success of this operation will define Widthman
Ltd.'s international business expansion. Having decided
Lo give great emphasis to its U.S8. gubgidiary, the
Management Appointed
company's pregldent, e airman and
President of the new subsidiary company. Thig position
ig & key executive position with ||| IGcGczcB

In a letrer dated July 29, 1999, the Chairman of _
Abroad explains the following:

Ag President of will take charge of
all corporate affairg. He wlll be responsible for
establishing policies, goals of operation, setting up
business contacts with other companies in the U.S.;
negotiating and executing business contractas and
investment proposals; recruiting and superviging
employees, and overseeing marketing activities. He will
be involved in daily decision making process and have
the authority in firing and hiring emplovees.
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Coungel's assertions concerning the managerial and executive
nature ©of the beneficiary's future duties are not persuasive. The
petitioner's descriptions of the beneficlary's proposed job duties
in the United States and his dutles abroad are not sufficient to
warrant a finding of managerial or execufive capabilities. It is
noted that the asgsertions of counsel do not constitute evidence.
Mattsr of Obaighena, 15 I&N Dec.533, 534 (BIA 1%88); Matter of
Ramirez-Sanchez, 17 I&N Deac. 503, 506 (BIA 1980). Going on recoerd
without supporting documentary evidence is not sufficient for the
purpoge of meeting the burden of proof in thege proceedings.
Matter of Treasure Craft of California, 14 I&N Dec. 150 (Reg.
Comm.: 1872) .

In visa petition proceedings, the burden of proving eligibility
for the benefit scught remaing entirely with thHe petiticner.
Section 291 of the Act, 8 U.8.C. 5 13s1. Here, that burden has
not been met, as the petitioner has not provided any additional
evidence toc overcome the previous decision of the AAC.

ORDER: The decision of the Associate Commissioner dated
Augugt 30, 2002 is affirmed.



